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TERRORISM (EXTRAORDINARY POWERS) BILL 2005 
Committee 

Resumed from 17 November.  The Chairman of Committees (Hon George Cash) in the chair; Hon Jon Ford 
(Minister for Fisheries) in charge of the bill. 

Progress was reported after clause 20 had been negatived.   

Clause 21:  Report to Minister and Attorney General about warrant - 
Hon GIZ WATSON:  The Greens (WA) have some concerns with this clause.  Subclause (1) states - 

As soon as practicable after a Commissioner’s warrant ceases to have effect the Commissioner must 
give a written report to the Minister and the Attorney General . . .  

It then goes on to state what should be in the report.  Why is it left as open-ended as “As soon as practicable”?  It 
seems to me that, given the exceptional circumstances and that a warrant deals with very serious matters, a 
specific time should be set for the report to be returned to the minister and the Attorney General. 

Hon JON FORD:  The words “As soon as practicable” are included on the basis that the search of a car would 
result in a quite simple report that could be done quite quickly, but the report for a large operation such as, for 
example, a search of the Western Australian Cricket Association ground, which would involve a lot of people 
and a lot of issues, would take some considerable time to put together.  The phrase is included to deal with the 
practicalities of the extent and size of an operation. 

Hon GIZ WATSON:  I appreciate that it could take different lengths of time to report on the different 
circumstances in which a warrant might be used.  However, the way the provision is worded makes it very open-
ended, because it just states “as soon as practicable”.  At the very least, the provision “within 30 days” should be 
included.  This legislation contemplates giving the police extraordinary powers.  Therefore, at the very least, 
there should be a reasonable fixed time within which a report should be tabled, otherwise the time period could 
spin out for months, and that is not appropriate when we are dealing with extraordinary powers.  

Hon JON FORD:  I have no problem with what the member is saying.  I would be happy to move an 
amendment to insert after “practicable” the words “or no later than 30 days”.  Would members be happy with 
that? 

Hon PETER COLLIER:  We would be very satisfied with such an amendment.  As I have said on numerous 
occasions, the subjectivity within the bill has caused us a little consternation.  Therefore, with that clarification, 
we would support the amendment.   

Hon GIZ WATSON:  I appreciate the minister’s willingness to accommodate my concern, because it will 
provide greater certainty.  Our objection to this bill is that it contains a lot of rubbery terms.  If we can have some 
certainty about the time period within which the report must be tabled, that will be welcome.   

Hon JON FORD:  I move -  

Page 14, line 19 - To insert after “practicable” the words “or no later than 30 days”.   

Amendment put and passed.  
Hon GIZ WATSON:  Subclause (3) provides -  

The Minister must cause such a report to be tabled before each House of Parliament within 60 days 
after the date on which the Minister receives it. 

How will we be able to ensure that the report that is provided to the minister and the Attorney General is exactly 
the same as the report that is tabled before each house of Parliament?   

Hon JON FORD:  My advice is that the words “the minister must cause such a report” mean that the report that 
has been given to the minister is the one that must be tabled.   

Hon GIZ WATSON:  That advice is of some assistance.  However, if no changes can be made to the report, 
why is it considered necessary to have a delay of two months before the report is laid before each house of 
Parliament?  Two months seems a long time for the elected representatives, and also the public, to not have 
access to the report.  

Hon JON FORD:  I understand that the other states have six months in this clause.  The original proposition in 
the clause was for 60 days because there may be ongoing operational requirements or the minister may want to 
report other issues that have occurred subsequent to the operation; therefore, it gives that leeway. 
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The CHAIRMAN:  Before we move too far down the track, the committee is now dealing with certain words 
that the minister proposes to delete from page 15 of the bill; however, there are amendments to be moved to page 
14.  I am happy for Hon Giz Watson to continue her line of argument, but at some stage we must deal with the 
proposed insertion of new paragraph (d).  The question at the moment is that clause 21, as amended, be agreed 
to.  Does the minister wish to move amendment 15/21 on the supplementary notice paper so that we can deal 
with that and then move towards a report? 

Hon JON FORD:  Yes.  I move - 

Page 14, after line 25 - To insert -  
(d) if it ceased to have effect under section 7(4)(a), includes a copy of the judge’s reasons 

for refusing to approve its issue; 

Amendment put and passed. 
The CHAIRMAN:  Does any member wish to speak to any issue on page 14 of the bill - that is not to say that 
we cannot move back, if there is a need to - otherwise I will now move to amendment 12/21 on page 2 of the 
supplementary notice paper?  If we deal with that, we can make some progress in an area with which Hon Giz 
Watson was dealing.  Does the minister wish to move that amendment? 

Hon JON FORD:  Yes.  I move - 

Page 15, after line 2 - To insert - 
 (3) If a Commissioner’s warrant is not issued because a judge refused to approve its 

issue, the Commissioner must give a written report to the Minister and the Attorney 
General that - 
(a) states what the terms of the proposed warrant were; 
(b) describes generally the grounds on which, and the information relied on 

when, it was proposed to issue the warrant; and 
(c) includes a copy of the judge’s reasons for the refusal. 

Hon GIZ WATSON:  The Greens (WA) welcome and support this amendment; it is an improvement to the 
clause.  It does not alter our overall view of the bill, but we acknowledge that the government has come some 
way to at least providing more information in the public arena, particularly so that members of Parliament and 
the public can assess the judge’s reasons.  I appreciate that that accommodation has been made. 

Amendment put and passed. 
Hon GIZ WATSON:  I just want to ask some questions with regard to what I assume will now be subclause (4). 

The CHAIRMAN:  Yes, that will be a Clerk’s amendment. 
Hon GIZ WATSON:  The minister has responded that this extra time might be needed for the minister or the 
Attorney General to make additional comments, or operational matters might still be afoot.  I assume that that is 
the reason.  However, it could have been expressed in such a way that it made allowances for that; that is, if there 
are no further operational matters, it should be reported immediately or as soon as practicable.  Again, I consider 
that two months is a long time between the report being provided to the minister and the Attorney General and 
being laid before the houses of Parliament.  I cannot think of any other report that has that time delay.  Even 
when reports are provided to the minister and the Attorney General prior to coming before the Parliament, the 
time gap between those events is usually nowhere near two months.   
Given these extraordinary powers will be of very great public interest and, I hope, very great interest to all 
members of Parliament, we should not have to wait two months until we see the report.  Having said that, I 
understand that I am unlikely to win this argument.  Nonetheless, the Greens (WA) think two months is an 
unreasonable delay between the time the report is presented to the Minister for Police and Emergency Services 
and the Attorney General and the time it is finally tabled in the Parliament. 
Hon JON FORD:  I understand the member’s position.  When the bill was introduced into the other place, the 
period was six months.  The government accepted that that was too long and agreed that it should be reduced to 
60 days.  However, the report might be delivered within seven or two days.  We should not assume that the time 
frame will always be the maximum.  
I move -  

Page 15, line 3 - To delete “such a report” and insert - 
a report given under this section 

Amendment put and passed. 
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Clause, as amended, put and passed.   
Clause 22 put and passed.  
Clause 23:  Authorising police officers to apply for a covert search warrant - 
Hon GIZ WATSON:  Subclause (3) states that authorisation by the commissioner must be in writing but, if it is 
not practicable to issue the authorisation in writing because of an urgent need to issue it, it may be issued orally.  
The Acting Chief Justice said in his correspondence of 20 September - 

. . . although for myself I must say that the concept of an oral warrant is a novel one which raises 
potentially very substantial difficulties in the control of the exercise of the powers.  

Although that part of his letter refers to part 2 of the bill, when something as serious as a covert search warrant is 
being authorised, authorisation should be in writing.  The Greens believe that the checks and balances attached to 
written authorisation will not exist if authorisation can be issued orally.  I understand that a covert search warrant 
can be authorised by the Commissioner of Police or someone acting in that position.  Clearly, that person will be 
available.   
I do not think the argument is that somebody cannot be found to issue the warrant.  Our objection is to these 
powers being able to be granted orally.  The authorisation should be provided in writing.  I will be interested in 
hearing the argument that will be put forward on why it will not be possible to put such an authorisation in 
writing.   
Hon JON FORD:  This clause outlines how police officers will be authorised to apply for a warrant and does 
not deal with the actual warrant.  For instance, the commissioner may be in Kununurra and may ring an officer in 
Perth to say that he needs the officer to apply to the court for authorisation of a search warrant.  The 
authorisation of the warrant will be made by the court.   
Clause put and passed. 
Clause 24 put and passed. 
Clause 25:  Covert search warrant, procedure for applying for - 
Hon GIZ WATSON:  Subclause (5)(d) states - 

the judge must make a written record of the application and any information given in support of it.  
Subclause (5) deals with oral applications.  How will a judge verify to whom he is speaking when an oral 
application is made?  Certain things, particularly serious legal matters, are handled in written form as this 
provides a concrete record.  Such documents are signed and can be verified.  Subclause (5) states - 

The application must be made in writing unless -  
It then makes provision for oral applications.  If an oral application will be able to be made, how will the identity 
of the person making the oral application be verified?  If an application is made on a bit of paper and is signed, 
the matters it deals with are very clear and the document can be presented for verification at a later time if any 
queries arise.  However, if an application involves just a telephone conversation, it seems to me that it will be 
very hard to verify what is being dealt with.  The judge will be required to make a written record of the 
application and any information given in support of it.  However, the bill does not necessarily provide for any 
verification of the person the judge is dealing with.   
Hon JON FORD:  Ultimately, if a judge is not happy with the information, the judge has the discretion to reject 
the application.  My understanding of the normal procedure for dealing with other warrants is that if somebody 
makes an oral application to the judiciary by telephone, that person is rung back.  That is one way of verifying 
the identity of the person who is making the application.  Ultimately, if a judge does not believe that sufficient 
information has been provided or is not happy with the way in which an application has been presented, the 
judge will not deal with the application.  That is the safeguard.  That is why the court will grant the warrant.   
Hon GIZ WATSON:  For further clarification, which provision applies if a judge cannot be contacted?  When 
we have debated other provisions in this bill, the argument has been that a judge will not always be able to be 
contacted.  We will get back to that later, because I believe that is one of the biggest nonsenses that we must 
consider when debating this bill.  What will happen if a judge cannot be found?  If the argument is that access to 
a judge at a particular time cannot always be guaranteed, what would happen? 
Hon JON FORD:  The application could not proceed.  There would be no authorisation. 

Clause put and passed. 

Clause 26 put and passed. 

Clause 27:  Covert search warrant, effect of - 
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Hon GIZ WATSON:  Clause 27(7) states -  
A covert search warrant authorises the officer executing it to exercise any or all of these primary powers 
- 

Paragraph (c), in particular, concerns me, because it states -  
to impersonate another person for the purposes of executing the warrant; 

Again, it seems to me that that is a fairly exceptional power.  Of course, we know that we are dealing with a bill 
that contains a range of extraordinary powers.  However, how many Western Australian acts, and, indeed, 
commonwealth acts, allow a person to impersonate another person? 

Hon JON FORD:  My advisers believe that the only Western Australian measure is the Corruption and Crime 
Commission Act.  That allows a whole scenario to be created for integrity testing, for instance.  A practical 
application of this clause would be that somebody might impersonate a Telstra employee to install a bug, for 
instance.  There are similar anticorruption powers from a commonwealth perspective.  However, I do not know 
how many there are.  

Hon GIZ WATSON:  Is the minister aware whether the powers in the Australian Security Intelligence 
Organisation Act, for example, allow a person to impersonate another person? 

Hon JON FORD:  No. 

Hon GIZ WATSON:  At this point I want to raise objections to clause 27(7)(e), which we have discussed at 
some length previously.  It states -  

to seize any thing found that is not connected with a terrorist act but which the officer reasonably 
suspects may be evidence relevant to a serious indictable offence; 

I will not go through the discussion we had about that before.  However, it seems to me that what was being 
suggested was that police officers, in their normal duties, already have the power to seize anything that they 
think is evidence related to a serious indictable offence.  In that case, why put the power in this legislation?  The 
minister will correct me if I am wrong, but when we debated this matter before, I understood that the response 
from the minister was that the police already had the power to act in any circumstance to seize evidence that they 
considered relevant to a serious indictable offence.  Is it the case that they already have that power?   

Hon JON FORD:  Yes, it is by chance discovery.  A serious indictable offence carries a sentence of five years 
or more.  The reason for subclause 7(e) is so that people will know the police have the ability to do that in 
executing the powers of this act.  We could delete the words, but the police will still have that power.  By 
reading this subclause, people will be aware that the police have this power.   
Hon GIZ WATSON:  I refer to subclause 7(f) which reads - 

A covert search warrant authorises the officer executing it to exercise any or all of these primary powers 
- 
 . . .  
(f) to do a basic search or a strip search of any person who is in the target place when the warrant 

is being executed for any thing or class of thing described in the warrant; 
This subclause worries me greatly because it will allow the authorised officers to conduct a strip search of 
someone who is not the target person; that person may just happen to be in the place where the covert warrant is 
effective.  That person could include a flatmate, partner, children, parents, cousins or anybody who happens to 
be on this premise at that time.  That is very broad.  I cannot think of a similar provision in any legislation, even 
under extraordinary powers such as those provided by the Corruption and Crime Commission Act, that actually 
authorises not only a basic search but also a strip search of any person, not just the target person.  Is there any 
other act in Australia that allows a strip search of a non-suspect who happens to be on a premise with a target 
person?   
Hon JON FORD:  My advisers are looking to see whether a similar provision is in other jurisdictional acts.  The 
provisions of this clause are subject to clause 27(12) which states -  

A police officer must not do a strip search on a person under subsection 7(f) or subsection 8(f)(ii) unless 
the officer reasonably suspects - 

(a) that a strip search is necessary; and 

(b) that the seriousness and urgency of the situation require a strip search to be done. 
The whole point of a covert operation is to not find anyone in the place.  However, if someone is there and, given 
that we are dealing with terrorism, the person has a gun which he has slipped down his pants, the police have the 
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ability to carry out a strip search to get that gun.  That is the reason for those powers in this clause.  At this stage 
we cannot find a similar provision in any other legislation.   
Hon GIZ WATSON:  I am afraid I do not find that kind of response very enticing.  This clause allows the 
authorised officer to seize anything anyway.  In my limited knowledge of how laws and procedural matters are 
written, there is no need to strip search someone to relieve them of a weapon.  This clause is excessive.  
The powers give officers all sorts of abilities to use reasonable force etc.  To be more exact, subclause (8)(f)(v) 
enables an officer to seize and retain any weapon or other thing in the place that could endanger a person.  An 
officer does not need to strip search a person to achieve that.  I am not comforted by the fact that subclause (12) 
states that an officer must reasonably suspect that a strip search is necessary and that the seriousness and urgency 
of the situation require a strip search to be done.  It would seem to me that if there is a concern that someone is 
armed or might be concealing something, other provisions deal with that.  If someone is suspected of being 
armed or dangerous, an officer would arrest that person, take the weapon off him and cart him off.  I do not 
know what other provisions apply for conducting a strip search, for example, at a police station.  In our view the 
rationale for a person being strip searched must be beyond reasonable doubt.  This particular strip search would 
not be limited to a suspect but would apply to any person on the premises.  Subclause (12) is supposed to limit 
the application of a strip search, but who will ascertain whether the police officer was right in saying that a strip 
search was considered to be necessary and that the seriousness and urgency of the situation required it to be 
done?  What would be the penalties for the police officer if it was found later that such a strip search was 
considered to be unnecessary or that the situation was not sufficiently serious and urgent?  Would there be any 
possibility that a person who happened to be on the premises when a covert search warrant was actioned could 
later come back and say that he was strip searched despite the fact that, in his view, there was no seriousness and 
urgency that warranted such a search?  Is there the possibility that a person could make such a claim for a false 
strip search?  
Hon JON FORD:  This is not a normal situation, as we know.  The bill is entitled the Terrorism (Extraordinary 
Powers) Bill.  It could be that the person is a target person.  It could be that the covert officer sees that person put 
something in his clothing that the officer reasonably suspects is something that the officer needs to have to 
protect himself or other people around him.  The government accepts that, but there is a safeguard under clause 
28 in that within seven days of any of these powers being executed, there must be a written report to the judge.  
Under subclause (3)(e), the report must state what powers were exercised under the warrant, and the strip search 
is one of the powers that will be examined.  That is the check and balance provision regarding the execution of a 
covert search warrant.  The provision is consistent with other legislation.  Somebody who feels aggrieved can 
make a complaint under the normal procedures.  The whole point of clause 28 is to make sure that the police act 
appropriately.  A judge can use far more sweeping powers if he feels that the warrant has not been adhered to.  
The government believes that clause 28 deals with the issues that Hon Giz Watson has raised. 
Hon GIZ WATSON:  What would happen if a person felt he had been wrongly strip searched and the judge 
commented on it?  We will revisit clause 20, which concerns the inability to challenge a warrant.  I cannot 
anticipate an amendment that we have not dealt with.  However, as I understand it, while a warrant is live, even 
if the amendments we will contemplate shortly are agreed to, an individual will have no right to take that matter 
to a court.  The minister can correct me if I am wrong.  I am contemplating a situation whereby a warrant is 
issued and actioned but is not challenged by a judge and is therefore valid.  If under that valid warrant a person 
believes that he has been wrongfully strip searched, what legal recourse can he take?  A judge will look at the 
police report.  I do not know whether the report can include interviews of people who were involved in the 
search.  The report that is given to the judge will be the view of the police of what happened rather than the view 
of the other people who might be involved and who may or may not be suspects.  Where is the opportunity for 
them to put their side of the story? 
Hon JON FORD:  If after the bill is recommitted a new clause 20 applies, it will apply to a commissioner’s 
warrant rather than to the covert powers.  An injunction against the warrant could be sought if a person is aware 
of it.  However, somebody who feels aggrieved can go to the Commissioner of Police, the Ombudsman or the 
Corruption and Crime Commission to make a complaint.  Under normal commonwealth tort law, the person can 
sue for damages.  A number of normal avenues are open to this clause of the bill if people feel aggrieved or that 
they have been dealt with unevenly, improperly or with malice. 

Hon GIZ WATSON:  Clause 27(8)(f) states - 

if the officer reasonably suspects it is necessary to do so to protect the safety of any person, including 
the officer, who is in or near the target place when the warrant is being executed - 

(i) to detain a person who is in the place; 

(ii) to do a basic search or a strip search of a person who is in the place; 
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(iii) to order a person to leave the place or its vicinity; 

(iv) to order a person not to enter the place or its vicinity; 

(v) to seize and retain any weapon or other thing in the place that could endanger a person . . .  

Again, I assume the covert search warrant, like a normal search warrant, will be specific about the premises for 
which it is issued.  That is the whole point of having a precise requirement to apply for a warrant and have it 
state the premises it refers to.  Further on in the clause it is then thrown open again, because it states that this 
operation affects not only the target place as defined in the warrant, but also areas near the target place.  It is 
about protecting the safety of any person, including the officer, who is in or near the target place.  Does this 
provision expand the operation of the covert warrant to include areas nearby; that is, it is not limited to the target 
place itself? 

Hon JON FORD:  This subclause is about protecting people in the execution of the warrant.  If, for instance, the 
police suspect that there are explosives in a certain flat, and part of the covert warrant includes, if the explosives 
are not discovered, the placing of a bug, the police might decide that, until that is dealt with, they will stop 
anyone from going into the building.  They may also believe that there is some operational risk for people in the 
surrounding area.  The clause is specifically about protecting people in and around the target place.  
Subparagraphs (i) and (ii) of subclause (8)(f) both refer to someone who is actually in the place, rather than 
outside the place, in the stairwell or on the road.  It is specifically designed for protection of other parties.  
Hon GIZ WATSON:  I am trying to get my head around this.  Is the minister saying that subclause (8)(f) deals 
with the safety of someone who is near the target place?  I can understand that.  Does this provision allow that 
person to be detained or searched?  Do the words “in the place” refer to the target place, or near to the target 
place? 

Hon Jon Ford:  It refers to the target place.  

Hon GIZ WATSON:  Do the police not already have the power under clause 27(7) to search anybody in the 
target place?  This seems to me to be over the top.  

Hon JON FORD:  Those other powers deal with the terrorist target. This is about protecting people.  An 
example I have thought of is a device that is radioactivated.  The police may want to make sure that someone 
does not have a mobile phone or something that can set it off; or there may be a whole bunch of people around 
that area when the warrant is executed, and it may reasonably be expected that someone who is belting down the 
road is doing that to escape being caught, and the police may want to stop that person from hurting other people.  
This clause makes it very clear that the police have the power to protect people. 

Hon GIZ WATSON:  As I understand it, the minister is suggesting that this additional subclause is about 
protecting the safety of any person, including the officer.  This could extend the operation to a place in or near 
the target place and would mean that any person could be detained and be subject to a basic search or strip 
search.  This additional subclause means the minister is potentially expanding the target.  Warrants usually refer 
to quite specific places and are issued for very good reasons, because they give the officers exceptional powers.  
This clause means that, if the police can argue that they reasonably suspect that a person’s safety is 
compromised, they can detain anyone in the nearby streets or flats and strip search them as well. 

Hon JON FORD:  No. 

Hon GIZ WATSON:  Why not?  That is how I read it.  As I said, they can be in or near the target place.  Is the 
minister saying that detaining and strip searching someone is not included?  Sorry.  The minister gave an 
example of someone with a mobile phone who happened to be in a corridor outside a flat or in an adjacent flat 
and said that if it was reasonably suspected that that mobile phone might be used to trigger some device, that 
person could be detained and searched, and the mobile phone could be confiscated.  It seems to me that the 
warrant would then be extended into a much broader area than is specified in the warrant, which usually covers a 
premise.  It seems that the minister is creating, in sheer physical terms, a much bigger area for the operation of 
this warrant. 

Hon JON FORD:  Paragraph (f)(ii) is very specific in that it refers to a strip search of a person in the place.  The 
person cannot be next door, down the road or outside in a car; the person must be in the place.  However, if an 
officer says that a place is full of chemicals and it could blow up, nobody should go into the place.  People might 
be safer where they are, so they will be detained and told to stay in that place until the all clear is given.  There 
could be a dangerous situation next door, so those people would need to be detained in their house.  However, 
those persons cannot be strip searched.  It is limited to those specific paragraphs, and we have talked about a 
person who is in the place.   

Debate interrupted, pursuant to sessional orders.   
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